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DISABILITY, DISCRIMINATION AND
EMPLOYMENT: A NEVER-ENDING LEGAL

STORY?

OLIVIA SMITH*

INTRODUCTION

While the European Union has only recently assumed responsibility for
combating discrimination in employment on an array of grounds, the Irish
legislature has been grappling with the broader equality agenda since the mid-
1990s.1 No where has this effort been more acute than in the context of how to
combat by means of legislation discrimination against people with disabilities
in employment. Indeed, the actual emergence of this legislative debate marked
a watershed for disability activists in this country who (drawing from
international debate and leads in research) had long established the link between
discrimination and disability and regarded it as much a societal injustice as
discrimination based on sex or gender.2 The traditional and more dominant
view, however, was one which ignored the connection between discrimination
and disability, as it was simply assumed that the concept of discrimination was
inapplicable to individuals with disabilities. Instead, disability was pervasively
equated with incapacity and the notion of discriminatory treatment was rejected
in favour of special or charitable treatment which was invariably for "their own
good". The challenge to this welfarist representation of people with disabilities
is ongoing: and aims not only to dispel the assumption of disability as a problem

* Doctoral Candidate, School of Law, University of Edinburgh. Many thanks to Douglas
Brodie, Mary Donnelly and Siobh.n Mullally for their insights on earlier drafts. Needless
to say, any errors are mine alone.

1. See Council Directive 2000/78/EC establishing a general framework for equal
treatment in employment and occupation which aims to prevent discrimination on
grounds of age, disability, religion and sexual orientation, OJ L 303/16, and Council
Directive 2000/43/EC implementing the principle of equal treatment between
persons irrespective of race or ethnic origin, OJ L 180/22. For a critical discussion
of these instruments, see Fredman, "Equality: A New Generation?" (2001) 30
Industrial Law Journal 145.

2. See generally Oliver, The Politics of Disablement (Macmillan and St. Martin's
Press, Basingstoke, 1990).
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of the person, but also to draw attention to the injustices that surround the
social treatment of disability. Ultimately, it has led to the pursuit of a rights
based approach to the issue of integrating people with disabilities into
mainstream civil society. While internationally this has lead to the adoption of
anti-discrimination statutes3, the focus of this article will trace the equivalent
Irish implementing measures enacted in the employment sphere in light of these
comparative enactments. It is to be noted, however, that the Irish outcome to
date has been imperfect in this context. There have been two attempts at
employment anti-discrimination legislation; one constitutionally impugned4 and
the follow up Employment Equality Act 1998, which anticipates amendment
from more comprehensive European provisions.5

This article will first provide an overview of people with disabilities
expulsion to society's margins as exacerbated by welfare-based provisions and
"protections". Following the recognition of the validity of people with disabilities
claim to "rights",6 a brief examination of the concepts central to the operation
of international disability discrimination enactments will be undertaken,
including an initial discussion of the scope of accommodation mandates in this
context. The Irish framework as initially set out in the Employment Equality
Bill 1996 will be considered, along with the Supreme Court reaction to the
same in the Article 26 referral case. The scope of the amending re-enactment,
the Employment Equality Act 1998 will be outlined, and the article will conclude
by considering the extent to which the new Framework Directive on equal
opportunity in employment will alleviate the inequalities resulting from the
constitutional jurisprudence of the Supreme Court.

3. See the Americans With Disabilities Act 1990 which builds upon the more limited
provisions of the Rehabilitation Act 1973. The Australian Disability Discrimination
Act 1992, the New Zealand Human Rights Act 1993, Canada's Omnibus Act 1992
and the UK's Disability Discrimination Act 1995. For a comparative discussion of
some of these enactments, see Quinn, McDonagh and Kimber, Disability
Discrimination Law in the United States, Australia and Canada (Oak Tree Press,
Dublin, 1993).

4. In the Matter ofArticle 26 of the Constitution and in the Matter of the Employment
Equality Bill 1996 [1997] 2 I.R. 387. See infra for discussion.

5. Op. cit., n.1, see infra for further discussion. In part the poor levels of protection
derive from the confining nature of the legislation which deals with the employment
sphere only, to the exclusion of public services, communications and transport.
However, the Equal Status Act 2000 applies anti-discrimination principles in the
context, inter alia, of disability, to access to registered clubs, education, provision
of goods and services and in the disposal of property and accommodation.

6. A claim which becomes even more compelling when it is acknowledged that ten
per cent of an average population has a disability. The Report on the Commission
on the Status of People with Disabilities, A Strategy for Equality, conservatively
estimated that 360,000 Irish people have a disability (Government Stationery Office,
Dublin, 1996), para 1.13.
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FROM WELFARE TO RIGHTS?

The stigma associated with a disability arose in accordance with the growth in
capitalist industrialisation and the changes in the production process from the
early nineteenth century. In pre-industrial society when the economy consisted
of co-operatively organised agriculture and small-scale crafts with the family
as the main unit of production, the great majority of people with disabilities
could contribute in some form or other to the production process.7 Access to
the new means of production was provided in exchange for wages if workers
produced the maximum amount of profit for the owners of the means of
production. This escalation of large scale industrialisation with its rigid rules
and emphasis on speed resulted in the displacement of people with disabilities
from the production arena. The emerging societal process associated with
capitalist industry in turn shaped a new understanding of health and illness,
one that changed significantly from the accepted perception prior to mass
industrialisation. As Doyal comments

"[t]he defining of health and illness in a functional way is an important
example of how a capitalist system defines people primarily as producers
- as forces of production ... It is always individuals who become sick,
rather than social, economic or environmental factors which cause them
to become so".8

Henceforth, illness and impairments became associated with an inability to
participate to the required capacity demanded by the forces of the production
process and an important construction, both real and ideological, emerged from
this new process: that of the disabled individual as the antithesis of able-bodiness
and able-mindness. The difference of disability became so intolerable that the
notion of differing kinds or levels of capacity that departed from the norm
demanded by the market maximum could not be entertained, and in the
prevailing climate of production, people with disabilities were expelled from
the workforce, segregated within homes, and disablement became both a source
of shame and a social problem.9

7. See Sullivan, "From Personal Tragedy to Social Oppression: The Medical Model
and Social Theories of Disability" (1991) 16 New Zealand Journal of Industrial
Relations 255, pp. 257-258.

8. Doyal with Pennill, The Political Economy of Health (Pluto Press, London, 1979),
pp. 34-35.

9. Sullivan, supra n.7, p.260.

[Vol. 23
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A Move to Rights

The shift from this dominant welfarist model to an approach which focuses on
securing rights against discrimination first occurred in the United States with
the rise of a somewhat militant disabled movement which sought to lay emphasis
on disability as a civil rights issue. ' 0 Central to the disability rights movement's
agenda was the achievement of a number of political and social goals; including
the aim of a public rejection of the widely held view of disability as a tragedy
of the person, requiring only charitable or benevolent treatment. Thus, alternative
conceptions of disability sought to frame the issue as being no longer solely
within the welfarist construction that had dominated public thinking for so
long.11

Disability researchers developed the social model of disability which rejects
the medicalised accounts of the lives of people with disabilities and locates
disability not within the person him or herself but within the institutionalised
practices of society, whereby organisations and environments are almost
exclusively designed around and for "able" bodies. Challenging this paradigm,
social theorists of disability begin with a two-fold re-definition of disability:

"Impairment is lacking all or part of a limb or having a defective limb,
organ or mechanism of the body; and Disability is the disadvantage or
restriction of activity caused by a mode of social organisation that takes
little or no account of people who have physical impairments and thus
excludes them from participation in the mainstream of social activities".12

The disability movement have strongly argued that a disability is a form of
"social oppression"'1 3 because of the exclusion of a section of society from
education, transport, housing and labour market opportunities, all of those inter-
dependent facets of life that make independent living a reality. In its battle to
seek out full membership of society, the social disability movement sought
emancipation from benevolence and charity by adopting a rights based discourse
which aimed to recast their struggle for recognition in terms of the prohibition
of structural and systemic discrimination which places real barriers to full and
equal participation in civil society. Beyond the ideological, the claiming of a

10. Quinn, "Rethinking the Place of Difference in Civil Society - the Role of Anti-
Discrimination Law in the Next Century" in Byrne and Duncan (eds), Developments
in Discrimination Law in Ireland and Europe (ICEL, Dublin 1997), pp. 65, 77.

11. Redefining disability is the subject of Finklestein's work Attitudes and Disabled
People Issues for Discussion (World Rehabilitation Fund, New York, 1980).

12. Cited in Finklestein, op. cit., p. 3.
13. Oliver, Understanding Disability From Theory to Practice (Palgrave Publishers,

Basingstoke, 1996), p.2 2 .
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right can have a powerful impact on political and social discourse, and in the
past has lead to very real benefits for disenfranchised groups. Ultimately, in the
disability context, it is in the framing of those rights that the ensuing benefits
will eventually depend.

Framing disability rights

One of the main assertions made by advocates for disability rights is that persons
with disabilities can function at some level of society.'4 The problem is that
society either directly locks them out by failing to design its economic and
social structures inclusively, or indirectly marginalises them by focusing
excessively on disability rather than ability.'5 The precedents established by
existing forms of anti-discrimination statutes which address the exclusion of
women or racial minorities provide an inadequate platform from which to
confront the issue of disability discrimination.'6 Legislation of this kind has
embraced a negative standard where the principle of non-discrimination
prohibits attributes of race or sex being taken into account in decision making
by employers. It is essentially a formal approach intended to eliminate social
bias and prejudice. However, such statutes usually go beyond a strict formal
equality methodology through their adoption of an indirect discrimination
doctrine which aims to eliminate unjustifiable discrimination in cases where
apparently neutral standards are applied.17

People with disabilities inarguably encounter social bias and prejudice and
endure dehabilitating marginalisation and exclusion as a result. However,
because of their unique position, discrimination suffered by people with

14. Oliver argues that, a hundred years ago, appeals for charity whether state or
voluntary, made some sense but in modem times, in light of developments in
technology and in society, it is now possible for people with disabilities to take
control over their own lives. Oliver, ibid., p.25.

15. Ibid., at p.6.
16. It is well recognised, however, that the conceptual framework upon which sex and

race discrimination laws is built is a precarious one, not least because of the negative
and reactive approach to the principle of non-discrimination as opposed to the
proactive embracement of the concepts of equality and dignity. See generally
Fredman, supra n.l for discussion. See also Hendricks, "The Significance of
Equality and Non Discrimination for the Protection of the Rights and Dignity of
Disabled Persons" in Degner and Koster-Dresse (eds.), Human Rights and Disabled
Persons, Essays and Relevant Human Rights Instruments (Martines Nijhoff
Publishers, 1995) for a cogent account of the operation of the concept of equality
in the context of disability.

17. However, the indirect discrimination principle itself is not flawless. For a useful
critique of the scope and application of the indirect discrimination principle, see
Fredman, supra n.1 at pp. 160-163.

[Vol. 23
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disabilities is more than differential treatment resulting from prejudice. Thus,
the customary manner of addressing discrimination needs to be rethought within
the specific context of disability. The challenge is to seek out a full definition
of disability discrimination that seeks to address not only the prejudicial attitudes
but also the limitations caused by impairments. To this end, disability
discrimination laws should undertake two main tasks: "first such laws should
forbid the taking of disability into account where irrelevant. But secondly, such
laws should require that the disability be positively taken into account and
reasonable accommodation made for it".' 8 A positive obligation on employers
to make a "reasonable accommodation" or adjustment to the workplace or
working structures for individuals with disabilities provides a clear manner by
which such individuals will have the opportunity to participate in economic
and social structures which have, until now, through their design and operation
locked such individuals out.

Disability discrimination legislation: the US template

This concept of reasonable accommodation originated in the United States in
the 1970s and underpins the heart of modern disability discrimination
legislation.19 The Americans with Disabilities Act 1990 (hereafter the ADA),
the "most comprehensive civil rights legislation ... since the 1964 Civil Rights
Act",2° provides a clear mandate for the elimination of discrimination across a
variety of spheres.21

Title I of the ADA forbids discrimination against people with disabilities
by employers with fifteen or more employees. The core discrimination provisions
precludes discrimination against a qualified person with a disability22 at all
stages of the employment process and discrimination is also defined as a failure
on the part of an employer to make a reasonable accommodation for an otherwise
qualified person with a disability. The Interpretative Guidance produced by the
US Equal Employment Opportunities Commission (EEOC) sets out a useful
description of the term.

"It is best understood as a means by which barriers to the equal

18. Quinn, supra n.10, p.75.
19. For a comprehensive treatment of the ADA, see Colker, The Law of Disability

Discrimination Cases & Materials (Anderson Pub., Ohio, 1995).
20. Stuhlbarg, Comment, "Reasonable Accommodation under the Americans with

Disabilities Act: How Much Must One Do Before Hardship Becomes Undue?"
(1991) 59 University of Cin. Law Review 1311.

21. Title I of the ADA deals with Employment. Title I covers Public Services; Title
III, Public Accommodations and Services operated by Private Entities; Title IV,
Telecommunications and Title V covers miscellaneous provisions.

22. See infra for further discussion on these terms.
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employment opportunity of an individual with a disability are removed
or alleviated. These barriers may for example, be physical or structural
obstacles that inhibit or prevent the access of an individual with a disability
to job sites, facilities or equipment. Or they may be rigid work schedules
that permit no flexibility as to when work is performed or when breaks
may be taken or inflexible job procedures that unduly limit the models of
communication that are used on the job or in the way particular tasks are
accomplished".2 3

Thus the restructuring of workplace dynamics must be undertaken by an
employer if a qualified employee with a disability, who can perform the essential
functions of the job, can be reasonably accommodated.

However, the reasonable accommodation obligation is not unlimited, but is
subject to the employer cost compliance defence of "undue hardship". Therefore,
a refusal by an employer to make a reasonable accommodation for an individual
with a disability will not amount to discrimination within the terms of the ADA
if the employer can show that such an accommodation would result in an undue
hardship on its operations. While the concept of undue hardship is not
definitively defined in the statute - it is described only as "an action requiring
significant difficulty or expense" - it has been amplified by the extensive
guidelines and regulations which accompany the Act. 24 It was to the US
framework set out in the ADA along with the other Anglo Saxon jurisdictions25

that the Irish legislature looked to for guidance in the development of the
statutory concepts that would form the foundations for Irish disability
discrimination provisions.

BACKGROUND TO THE 1998 ACT

The Employment Equality Bill 1996

The Irish legislature recognised that the process of making equality objectives
real in their application to people with disabilities depended on the introduction
of a framework that went beyond traditional anti-discrimination paradigms.
Therefore, following the international lead set down in Title I of the ADA, the

23. Interpretative Guidance 29 CFR 16309 APP at p.4 19. The advantage of this guidance
is that the Equal Employment Opportunities Commission (EEOC) is vested by
Congress with the authority and responsibility to promulgate interpretative
regulations under the Act, thus elevating their status.

24. See Title 29 Code of Federal Regulations 1630.2 (p) (1998) where reference is
made, inter alia, to the nature and cost of the accommodation and the overall
financial resources of the specific facility.

25. Supra, text to n.3.

[Vol. 23
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Employment Equality Bill 1996 sought to extend protection against
discrimination for employees and prospective employees with a disability by
including accommodation mandates along with prohibitions against direct and
indirect discrimination on the disability ground.26

Section 16(3) of the Bill set out important provisions of the Bill pertaining
to disability. It stated that a person with a disability would not be regarded
"otherwise than as fully competent to undertake, and fully capable of
undertaking, any duties if, with the assistance of special treatment or facilities,
that person would be so fully competent or capable". Then, subject to certain
provisos, an employer was required to do all that was reasonable to accommodate
the person's needs by allowing for or making provision for such treatment or
facilities. Section 35(4) went on to stipulate that discrimination would not be
taken to have occurred where (a) a person needs special treatment or facilities
in order satisfactorily to take part in a selection process or to undertake that
employment; and (b) the employer does all that is reasonable to accommodate
the needs of that person; and, [or where],27 having regard to the relevant
circumstances (specified in ss.5) the cost of providing the treatment or facilities
would give rise to an undue hardship.

Similar to the ADA model, section 35(5) of the Bill sought to identify a
number of factors relevant to the decision as to whether a reasonable
accommodation may give rise to undue hardship. It outlined the following factors
which could be considered:

(a) the nature of the treatment or facilities that would be required;

(b) the cost of the treatment or facilities and the number of persons who would
benefit from them;

(c) the financial circumstances of the employer;

(d) the disruption that would be caused by the provision of the treatment or
facilities; and

(e) the nature of any benefit or detriment which would accrue to any persons
likely to be affected by the provision of the treatment or facilities.

Thus, in a somewhat convoluted fashion, the Bill placed a mandate on employers
to provide reasonable accommodations to a newly protected class of worker -
people with disabilities - unless the associated costs would give rise to an

26. See s.6(l)(d) and s.31 dealing with direct and indirect discrimination respectively.
27. The words "or where" used here replaces the statutory word "unless" which was

originally, and mistakenly included in the 1996 Bill. The Supreme Court professed
to finding the meaning of s.35(4) unclear and this confusion derived from what
Counsel on behalf of the Attorney General admitted to be a drafting error. See
supra n.4 at p.363.
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undue hardship on the employer. Somewhat surprisingly, it was this provision
dealing with the extent to which employers were required to make provision in
workplaces for employees and prospective employees with a disability that
was found to be at odds with provisions of the Constitution.28

THE ARTICLE 26 DECISION29

In April, 1997, the then President, Mary Robinson, following consultation with
the Council of State, referred the Employment Equality Bill 1996 to the Supreme
Court under Article 26, for the court's decision "as to whether the said Bill or

" 30any provision or provisions thereof is or are repugnant to the Constitution".
The sections of the Bill dealing with disability were considered separately

by the Supreme Court. At the outset, the Court noted that the "Bill has the
totally laudable aim of making provision for such of our fellow citizens as are
disabled".3' What had a significant bearing on the judgment, however, was the
Court's particular focus on property rights set out in Articles 43 and 40.3.2' of
the Constitution.32 The second limb of Article 43 recognises that private property

28. Most observers at the time were of the opinion that the then President, Mary
Robinson, had s.37(l) dealing with the extent to which religious run institutions
could discriminate in order to maintain the religious ethos of the institution, in
mind when she referred the Bill to the Supreme Court. See In the Matter of the
Article 26 of the Constitution and In the Matter of the Employment Equality Bill
1996 [1997] 2 I.R. 387, pp. 350-360 for the Court's treatment of this section.

29. In the Matter ofArticle 26 of the Constitution and In the Matter of the Employment
Equality Bill 1996 [1997] 2 I.R. 387.

30. Besides the disability provisions, the Supreme Court held that section 15, providing
for vicarious liability for employers in criminal proceedings, and s.63(3), providing
for certification as evidence of offences, to be incompatible with Article 38.1 and
Article 40.1 of the Constitution.

31. Supra n.29, p.367.
32. Article 43 provides that:

1.10 The State acknowledges that man, in virtue of his rational being, has
the natural right, antecedent to positive law, to the private ownership of
external goods.

20 The State accordingly guarantees to pass no law attempting to abolish
the right of private ownership or the general right to transfer, bequeath
and inherit property.

2.10 The State recognises, however, that the exercise of the rights mentioned
in the foregoing provisions of this Article ought, in civil society, to be
regulated by the principles of social justice.

20 The State, accordingly, may as occasion requires delimit by law the
exercise of the said rights with a view to reconciling their exercise with
the exigencies of the common good.

[Vol. 23
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may be regulated by the legislature by the principle of social justice where
such regulation can be reconciled with the exigencies of the common good33

and Article 40.3.2. protects the citizen's right to property from unjust attack.
Having outlined the constitutional setting, 3 the issue facing the Supreme

Court was whether the disability provisions set out in sections 16 and 35(4)
requiring an employer to make "reasonable accommodation ... unless causing
undue hardship", (although consistent with the exigencies of the common good
in Article 43.2.20) were a reasonable delimitation of property rights, so as to
not amount to an unjust attack on an individual citizen's private property pursuant
to the provisions of Article 40.3.2' of the Constitution.

The Supreme Court clearly felt that it was in accordance with the principles
of social justice that society should make accommodation for people with
disabilities in the workplace and that prima facie society should bear the cost
of this. The problem the Supreme Court found with the Bill in context of
disability was that:

" ... it attempts to transfer the cost of solving one of society's problems
on to a particular group ... it requires [an employer] to bear the cost of all
special treatment or facilities which the disabled person may require to
carry out the work unless the cost of the provision of such treatment
would give rise to 'undue hardship' to the employer".35

The Supreme Court felt that the burdens imposed on employers were extremely
"onerous and so disproportionate to the results intended to be achieved as to
amount to a failure to adequately protect the rights of employers to earn a live-
lihood".3 6 The Court referred to the "significant costs" which employers might
have to bear (without provision for compensation by the State) and concluded
that the provision amounted to an unjust attack on their property rights.

Article 40.3.2' states that:
The State shall, in particular, by its laws protect as best it may from unjust
attack and, in the case of injustice done, vindicate the life, person, good name,
and property rights of every citizen.

33. The exigencies of the concepts of social justice and the common good have been
examined by the Courts on numerous occasions as part of a rather tangled
consideration of the relationship between Articles 43 and 40.3.2'.

34. The Supreme Court acknowledged that the disability provisions were a delimitation
of the exercise by employers of the constitutionally protected right to earn a
livelihood and carry on a business. These limitations had been imposed by the
Oireachtas with a view to reconciling the exercise of the rights with the common
good of promoting equality in the workplace between the disabled and their more
fortunate fellow citizens. Supra n. 29, p. 366.

35. Supra n.29, pp. 367-368.
36. Ibid. at p. 368.
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While the basic concern of the judiciary in the reconciliation of individual
and proprietary rights is with reasonable fairness in the distribution of burdens,
it is difficult to identify how this precept affected the Supreme Court's decision-
making process in this case. The Supreme Court's conclusion is open to attack
on account of its clearly obvious deference to the private property provisions
of the Constitution which was enabled by its superficial treatment of the key
competing concepts. The Court's language was imprecise and overly broad:
the Court appeared to ignore the term "reasonable" (which is in itself significant
in terms of delimiting the extent of the obligation) as it stated that an employer
may have to "bear the cost of all special treatment or facilities' 37 which the
disabled person may require to carry out the work. This is inexact, the Bill
merely placed an obligation on an employer to make a "reasonable"
accommodation or provision for a person with a disability, not to finance every
conceivable or "all" special treatment or facilities. Thus, the Court omitted to
consider that there is a ceiling of liability imposed in the notion of
"reasonableness" which is central to the reasonable accommodation idea and
that this was further protected by the concept of undue hardship which could
then prevent an "unjust attack" on property rights. 38

The Court undertook a cursory assessment of this cost-compliance defence
as set out in section 35(5).39 It stated that although an employer's financial
circumstances could be taken into account this "would imply that an employer
would have to disclose his financial circumstances and the problems of his
business to an outside party' 40 and anyway, "it would be impossible to estimate

37. Emphasis added.
38. For example, in the US decision of Vande Zande v. State of Wisconsin Dept. of

Administration 44 F. 3d 538, 542-543 (7th Circ. 1995) it was held that the term
"reasonable" is intended to qualify the term "accommodation" so that the cost of
any accommodation is not disproportionate to the benefit to the employer and the
accommodation itself is efficacious, regardless of an undue hardship defence
subsequently put forward by an employer. However, Feldblum argues that it was
unfortunate in Vande that the word "reasonable" was interpreted to include a form
of "cost-benefit" analysis and argues that the "reasonable" part of 'reasonable
accommodation' refers to whether a requested accommodation is effective in
ensuring the person with a disability can perform the job up to the standards required
by the employer". Feldblum, "The Revolution of Physical Disability Anti-
Discrimination Law: 1976-1996" (1996) 20 Mental & Physical Disability L. Rep.
613,619.

39. In determining whether or not a reasonable accommodation would give rise to an
undue hardship, regard could be had to (a) the nature of the treatment or facilities;
(b) the cost of the treatment and the number of persons who would benefit from
them; (c) the financial circumstances of the employer; and (d) the disruption that
would be caused by the provision of the treatment or facilities.

40. The balancing of rights which takes place here means that the constitutional
guarantee of equality loses out almost inevitably to the private property guarantee,

[Vol. 23
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in advance what the likely cost to an employer would be".4 1 The Court came to
this conclusion without any evidence of what such burdens might be, without
any practical examples of allowable accommodations for employees with
disabilities and without any consideration of any encumbrances (or indeed any
benefits) what might accrue to employers as a result of making such
accommodations. The threadbare reasoning can be attacked by looking at
research on the cost-benefit analysis of accommodations in the United States
and the United Kingdom.4 2 Without fully understanding the practical
implications of the concept and its operation as is evidenced from research and
experiences in other jurisdictions, the Supreme Court universally decided that
the concept would amount to an unjust interference with an employer's property
rights.

As to the absence of State compensation, the Supreme Court did not seem
to recognise that the State already defacto supports employers in accommodating
employees or prospective employees with a disability in the workforce.43

Certainly, the nature of the Article 26 referral procedure44 in this case allowed

which seems to include what Quinn and Quinlivan call "a corporate right of privacy"
which the Supreme Court were adamant to protect. Indeed, as these commentators
point out the reasoning of the Supreme Court on this point is hard to understand
given that "private companies are already highly regulated in the amount of financial
information they must report to the State on". Quinn and Quinlivan, "Disability
Discrimination: The Need to Amend the Employment Equality Act 1998 in Light of
the EU Framework Directive on Employment." Paper delivered to a Conference
jointly hosted by the ICEL and the Equality Authority, June 2001 at p. 19. Papers
available from the Equality Authority.

41. Supra. n.29, at p.368. Fears of exorbitant costs to employers have, at least in the
US experience, proven erroneous, see text to n. 42 infra.

42. In the United States, the Job Accommodations Network, a service of the President's
Committee on the Employment of People with Disabilities regularly reports on the
costs of accommodations made by employers. The median cost of an
accommodation is approximately $200. Further, 17% were free, 54% cost less than
$500 and 10% of accommodations were reported as costing between $500 and
$1,000. The benefits of providing accommodations were in the measure of savings
of an average of $10,000.

43. Grants available include the Job Interviewer Grants, Workplace and Equipment
Adaptation Grant where a maximum of £5,000 is available towards the cost of
adaptations to premise or equipment, and the Personal Reader Grant. Workplace
and equipment adaptation grants worth over £163,000 were awarded to 117 people
with disabilities in 1997. In addition, 96 job interview grants were provided for
sign language interpreters for deaf job applicants. National Rehabilitation Board
Annual Report 1997, p.2 4 .

44. See Casey, Constitutional Law in Ireland (3rd. ed., Round Hall Sweet & Maxwell,
Dublin, 2000), pp. 333-330 for a discussion of the disadvantages associated with
Article 26.
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for unsubstantiated conclusions which aided the judicial protection of and
commitment to traditional liberal property rights on the basis of "predicted"
unjust attacks on individual employers. This, it is submitted, is at the expense
of the maintenance of an under-employed class of worker - those with
disabilities.

DISABILITY AND THE EMPLOYMENT EQUALITY ACT 1998

With the change of government that followed the Supreme Court decision there
was concern that the Employment Equality Bill would not be resurrected in
any shape or form by the incoming Fianna Fil-Progressive Democrat coalition.
However, Fianna FAil had issued a major policy statement on disability pledging
support for comprehensive disability legislation,45 and with the appointment of
a new Minster of State for Disability and Women's Issues, disability activists
could afford reasonable optimism regarding the fate of the legislation. The Bill
was reintroduced in largely the same guise as its predecessor; the only marked
differences related either to the amendment or the omission of the
constitutionally incompatible provisions. Signed by the President in June of
1998, the Employment Equality Act 1998 became law in October 1999.

Definition of discrimination

Part II of the Employment Equality Act 1998 furnishes the definition of
discrimination for the purposes of the statute. Following traditional anti-
discrimination frameworks, direct discrimination is defined as "less favourable
treatment" (i.e. that one person is treated less favourably than another is, has
been, or would be treated) on the basis of any of the discriminatory grounds.46

Thus, in the disability context, the relevant ground is that that one person is a
person with a disability and the other either is not or is a person with a different
disability.47 Herein, the Act purports to outlaw simple discrimination in the

45. Fianna Fdil, "Meeting the Challenge of Equality : Policy Document on Disability"
(Fianna Fdil, Dublin, 1996).

46. S. 6(1). The discriminatory grounds total nine: gender; marital status; family status;
age; religion; race; disability; sexual orientation; and membership of the traveller
community. S. 6(2)(a)-(i).

47. S. 6(2)(g). The Act uses letters to indicate the comparator approach. In Part IV,
s.28 of the Act provides that "C" and "D" represent two persons who differ in
relation to any of the eight grounds. Thus in relation to the disability ground, this
means that a comparison may be made between a person who has a disability and
a person without a disability or a person with a different disability. Normally the
concept of direct discrimination as applied in anti-discrimination legislation follows
the stipulation that like should be treated alike, thus the rights apply to, for example,
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traditional sense against people with disabilities who, because of their
impairments either perceived48 or actual, may be victims of irrational prejudice
and inaccurate stereotypes and who may be discriminated against because of
general assumptions ascribed to people with disabilities.49

The 1998 Act also sets out a definition of indirect discrimination applying
to the non-gender ground which includes disability. One of four definitions of
indirect discrimination contained in the Act, section 31 is typically complex. It
provides that where a provision relating to employment5° applies to all
employees or prospective employees and operates to the disadvantage of the
claimant compared to another, and in practice can be complied with by a
substantially smaller proportion of employees or prospective employees of a
particular category relative to persons of a different category, and cannot be
justified as being reasonable in all the circumstances, amounts to indirect
discrimination on the non-gender ground. What is required, therefore, is a
statistical comparison between the proportion of employees or prospective
employees with a disability (or a different disability) with employees or
prospective employees having the same relevant characteristic as the comparator
(i.e. presumably a non-disabled group). The impracticalities associated with
gathering this type of statistical evidence makes it extraordinarily difficult for a
claimant to mount a prima facie case of discrimination on the non-gender ground.

Interestingly, both the ADA and the UK's Disability Discrimination Act
1995 specifically state that a failure on the part of an employer to make a
reasonable accommodation (or adjustment, as is the UK term) constitutes
discrimination.51 However, nowhere in the 1998 Act is such an obligation made
explicit. While the reasonable accommodation duty is set out in section 16
under the subheading "Obligations" and is framed in mandatory terms whereby
an employer "shall do all that is reasonable to accommodate" the needs of an
individual with a disability, the implications of a failure of employer compliance

both sexes. However, non-disabled individuals cannot claim that they have suffered
unequal treatment as compared with a person with a disability by virtue of s.35(3)
which disentitles the person without a disability or with a different disability to
special treatment or facilities. For an interesting discussion on the application of
this point, particularly, the operation of accommodation mandates to differing classes
of worker, see Karlan and Rutherglen, "Disabilities, Discrimination and Reasonable
Accommodation" (1996) 46 Duke Law Journal 1.

48. See infra for discussion of discrimination on the grounds of a perceived disability.
49. Such assumptions include fear of subordinate work productivity, exorbitant costs

of accommodations; poor attendance records and increased non-wage costs.
50. The other provision prohibiting indirect discrimination on the non-gender grounds

applies to pay and is set out in s.29(4).
51. S. 102(B)(5) of the ADA, 1990 and s.5(2) of the UK's Disability Discrimination

Act 1995.
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in this regard have not been clearly spelled out.52 This is most unfortunate and
indicates the problems associated with applying a race or sex discrimination
template to the issue of disability. That said, it is submitted that a purposive
reading of the Act would compel an interpreting tribunal in favour of making a
finding of discrimination in this situation. Section 16(3)(a) states "... a person
who has a disability shall not be regarded as other than fully competent to
undertake, and fully capable of undertaking, any duties if, with the assistance
of special treatment or facilities, such person would be fully competent to
undertake, and be fully capable of undertaking, those duties". A simple reading
of the formal equality approach of treating like with like would not assist a
complainant refused an accommodation on direct discrimination grounds, as
the disabled individual having been refused the accommodation, would be
treated similarly to the non-disabled individual who would not be entitled to
the accommodation in the first instance. Hence, prima facie, there appears to
be no less favourable treatment. However, if with the assistance of special
treatment or an accommodation, the disabled employee or applicant would be
so competent and capable of doing the job (and thus in the same position as a
non-disabled individual i.e. a similarly situated person) then a refusal by the
employer to do so would amount to less favourable treatment in employment
by reason of a disability and, it is submitted, would be in keeping with the
purpose of the Act.5 3 However, it would clearly have been preferable if the
protection afforded to individuals with disabilities was to expressly extend the
definition of discrimination to include employer refusals of reasonable
accommodations mandated by the Act, as this would aid the reading and
interpretation of the Act and send out a clear message to both parties of the
extent of their rights and obligations.

52. The 1996 Bill did equate the term discrimination with the reasonable accommo-
dation requirement in s.35(4).

53. In the first successful disability case taken under the Employment Equality Act
1998 to date, A Computer Component Company v A Worker ED/00/8 Determination
No.013, the Labour Court had no difficulty in that, on the facts, the employer had
dismissed the employee after a medical examination revealed that she suffered
from epilepsy. The decision was taken to dismiss the employee following a telephone
call from the medical officer, and before the employer received a written report on
the case. The Labour Court concluded that the employer did not reasonably or
objectively conclude that the employee was not fully competent or capable of
performing the duties of her employment and it did not consider providing the
complainant with reasonable special facilities which would accommodate her needs
and thus concluded that the employee was dismissed by "reason of her disability"
and that the this dismissal constituted an act of discrimination within the meaning
of s.6(l).
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Material scope of the Act

Section 8 goes on to delimit the scope of the anti-discrimination principle for
the purposes of the Act. Thus, in relation to access to employment, training or
experience for or in relation to employment, promotion, regrading and
classification of posts, an employer54 shall not discriminate against an employee
or prospective employee on the grounds of, inter alia, his or her disability.
More specifically, the section goes on to forbid discrimination on any of the
grounds where one employee or prospective employee is not offered the same
terms of employment (apart from pensions rights and remuneration), the same
working conditions, and the same treatment in relation to overtime, shift work,
transfers, redundancies, dismissals and disciplinary measures as another person
is offered in circumstances where such persons are not materially different.
Finally, on this point, harassment on the discriminatory grounds is expressly
legislated for in section 32.

Definition of disability: a medical construct

The legislative construction of disability is of consequence from a number of
perspectives. First, and of most immediate importance, is the fact that in order
to be protected by the legislation on the disability ground, a person must first
come within the definition of disability set out in the Act.5 5 Secondly, and no
less important from the disability movements perspective, is that any definition
adopted in statutory form becomes a statement both to the disability movement
and society in general of the law's "construction" of the disabled individual,
and ultimately the tenor of that construction can either hinder or foster a rights
based approach to disability.56

With these points in mind, it is worth setting out the definition in full:

"'disability' means-

(a) the total or partial absence of a person's bodily or mental functions,
including the absence of a part of a person's body,

(b) the presence in the body of organisms causing, or likely to cause,
chronic disease or illness,

(c) the malfunction, malformation or disfigurement of a part of a person's
body,

54. The term employer is an expansive one and includes employment agencies,
vocational trainers, professional or trade organisations and employer organisations.

55. Disability claimants are thereby faced with what appears to be, at least in the eyes
of employers, an untenable dichotomy: proof of their disability and proof of their
ability, competence and qualifications for the job.

56. See generally Hahn, "Towards a Politics of Disability: Definitions, Disciplines
and Policies" (1985) 22 Social Science Journal 87.
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(d) a condition or malfunction which results in a person learning
differently from a person without the condition or malfunction, or

(e) a condition, illness or disease which affects a person's thought
processes, perception of reality, emotions or judgement or which
results in disturbed behaviour,

and shall be taken to include a disability which exists at present, or which
previously existed but no longer exists, or which may exist in the future
or which is imputed to a person".57

The definition is quite detailed, most likely due to the absence of amplifying
regulations or guidance which accompany most other disability enactments
such as the ADA and the DDA.5 s However, both opposition members in the
Oireachtas and sources within the disability movement expressed serious
reservations on the definition because of its excessively medical focus. As
formulated (the final paragraph excluded59), the definition amounts to a detailed
itemisation of medical conditions that can be described as "classic" disabilities
which places undue attention on the health status of a person with a disability,
rather than on that person's ability to function in an employment situation.60 It
was felt that the legislature should have concentrated on formulating a model
of disability more mindful of the legislation's immediate context.

Alternative definitions which move away from a purely medical focus have
been imported into the ADA, though admittedly, the US approach is not without
its problems.6 1 The ADA contains a three-pronged definition of the term. The
first prong defines a disability as any impairment which "substantially limits"
one or more of the "major life activities"; the second prong includes any
individual with a record of such impairment; and the third prong includes within
the meaning of the term an individual who is "regarded as having such an

57. S.2(1).
58. The advantage of such guidance in this context is that in both cases conditions

which come within the meaning of disability are listed, and importantly, certain
conditions are expressly excluded from coverage as a disability: for example,
transvestism, homosexuality, illegal drug use, left-handedness.

59. See infra.
60. This outcome again illustrates the gulf between the disabled movement and policy

makers' definition of disability and also the fact that the medical definition is a
reflection of the law's only engagement with disability which, up to now, has been
entirely from a welfarist perspective.

61. The ADA formulation has proved problematic in practice as studies indicate that
disability lawsuits often fail due to the interpretation of the term "qualified individual
with a disability". See "Study Finds Employers Win Most ADA Title 1 Judicial
and Administrative Complaints" (1998) 22 Mental & Physical Disability L. Rep.
403.
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impairment".62 Although the definition is amplified significantly by the EEOC
Regulations, at one level it seeks to transcend the medical definition of disability
by locating disability in the social perceptions and the restrictions imposed by
concrete living situations. This is achieved as the US approach involves an
inquiry as to whether the disability "substantially limits one or more of the
major life activities".63 This is a functional approach to disability which is
determined on a case-by case basis: not only does it depend on a diagnosis of
an impairment, but it also depends on the effect of the impairment on the person's
life. The Irish approach, on the other hand, simply describes a legislative list of
impairments in quasi-medical terms, and there is no attempt to connect a
functional aspect to the definition in light of an individual's life experience,
which includes work.64 Such a purely medical focus again serves to link
impairments with the person only and disregards the contributing social and
environmental aspects of a disability.

As referred to earlier, the social model of disability has been increasingly
recognised at international level and, as a concept, indicates "the close
connection between the limitations experienced by individuals with disabilities
and the design and structure of their environments and the attitude of the general
population".65 Throughout the legislative process, the International Labour
Organisation definition of disability was recommended as an alternative.66 This
measures disability as "the impact on an individual of a duly recognised physical,

62. S. 3 ADA, 1990.
63. Major life activities include "caring for oneself, performing manual tasks, walking,

seeing, hearing, speaking, breathing, learning, and working." 29 CFR 1630.2(1)
(1996). A "substantial" limit on the major life activity of working means that the
individual is significantly restricted in the ability to perform a class of job activities
as compared to an average person with comparable training, skills, and ability. 29
CFR 1630.2 (j)(3)(i).

64. On a practical level, however, the absence of any requirement for functional
impairment will have the effect of making it considerably easier for a claimant to
qualify as "disabled" under the EEA, as compared with the ADA or DDA. That
said, this does not mean that once the fact of disability is proven that the disabled
individual will necessarily have a correlating claim for discrimination. Thus the
presence of a wide definition of disability just removes one of the many hurdles
faced by claimants and does not of itself immediately mean the imposition of heavy
burdens on employers. However, the Supreme Court seems to have been fearful of
such a possibility and its implications in the context of accommodation mandates
in the Article 26 referral decision when it stated "[t]he wide definition of the term
"disability" in the Bill means that it is impossible to estimate in advance what the
likely cost to an employer would be". Supra n. 29, at p.368.

65. United Nations Standard Rules On the Equalisation of Opportunities for Persons
with Disabilities (General Assembly Resolution 48/96, December 20, 1993)
Introduction, para. 5.

66. See Debates of the Select Committee on Social Affairs, November 21, 1996, p.9.
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sensory, psychological or mental impairment which affects or substantially
reduces their prospects of securing, retaining and advancing in employment".67

Despite the fact that Ireland ratified this Convention in 1986, the then Minister
for Equality and Law Reform remained loyal to the medical definition claiming
that the definition would capture more people with disabilities than the socialised
approach would.6 8 However, Quinn's comment arguably sums up the social
advocates view: "the point of disability discrimination law is not to catch all
and sundry but to dismantle barriers actually faced by people with disabilities".69

Such barriers are in part established and consolidated by medicalised definitions
which compel and compound a stigmatising control over the lives of people
with disabilities.

Recognising the definition's social element

Despite the dominance of the medical model, the final paragraph of the
Employment Equality Act's definition70 of disability recognises that social
attitudes have a disabling effect and legislates for this by extending the definition
to include impairments which occurred in the past, or which may occur in the
future, or which may be imputed to a person. The inclusion of the imputed
prong is particularly valuable for it aims to prevent discrimination in employment
due to bias and negative attitudes directed towards individuals who are perceived
to be disabled.71 As McDonagh points out, intellectual disability is sometimes
wrongly imputed to people who use wheelchairs, particularly those with cerebral
palsy.72 Additionally, the protection of persons who have a record of a disability
(i.e. a disability which occurred in the past, such as a record of a mental illness
or persons who have successfully fought cancer or persons with asymptomatic
conditions) is also to be welcomed.

67. Vocational Rehabilitation and Employment (Disabled Persons) Convention No.
159 (1983) Article 1.

68. It is worth pointing out that much debate ensued on the definition of disability
when the first 1996 Bill made its way through the Houses of the Oireachtas. The
comments here are those of the first Minister for Equality and Law Reform, Mervyn
Taylor who guided the first Bill through the Oireachtas. The draft 1998 Act contained
the same definition and the new Minister for Justice, Equality and Law Reform
could not be moved from it.

69. Quinn, The Irish Times, May 19, 1997.
70. S. 2(1) :disability ... "shall be taken to include a disability which exists at present,

or which previously existed but no longer exists, or which may exist in the future
or which is imputed to a person".

71. For discussion on this point, see Blanck, "The Economics of the Employment
Provisions of the Americans with Disabilities: Part I - Workplace Accommodations
(1997) 46 DePaul Law Review pp.878-887.

72. McDonagh, "Disability Discrimination Law in Australia" in Quinn et al., supra
n.3 at p. 127.
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The qualification requirement

The complex US definition of disability is further compounded as the anti-
discrimination principle only applies to a "qualified individual with a
disability".73 This paradigm is proscribed in section 101(8) of the ADA to mean
an individual who "with or without reasonable accommodation can perform
the essential functions74 of the employment position that such individual holds
or desires". Thus this further enquiry makes it necessary to determine whether
the individual is qualified for the job and subsequently to determine whether
the employer can be said to have discriminated against him because of his
disability.

Despite its broader definition of disability, the Irish legislation is resonant
of the US "qualified individual with a disability" approach through section 16
of the '98 Act. Section 16 states that an employer is not required to employ or
retain in employment any person who is not fully competent and capable of
undertaking the duties attached to a position;75 therefore, a requirement of being
"qualified" for the job is imported into the anti-discrimination equation. The
Act does go on to regard an individual with a disability as fully competent or
capable if, with the assistance of special treatment or facilities, he or she would
be so competent or capable. Therefore, the Act does not require employers to
employ individuals with disabilities who are not qualified to do the job.
Employers are not required to lower standards because of the legislation and
there is no legislative interference with the employer's prerogative to determine
the duties or functions of a particular position. This is a fundamentally important
provision, and one which is often ignored, most especially when inaccurate
and sweeping statements are made about the inefficient and intrusive operation
of legislation of this kind.76 What is required, as Blanck points out in the
American context, is that "the applicant's or employee's skills are to be
considered independent of the purported disability ... independent of unfounded
attitudes about the relation of a disability to current job qualifications or of

,'77views about the efficacy or cost of an accommodation'.
However, from a disability perspective, the scope for employer abuse of

the prerequisites required in terms of competency and capability for a particular
job is left open by the language employed by the statute. Note that in the US a
qualified individual is so deemed once he or she can perform with or without
reasonable accommodation the "essential functions" of the job, whereas the

73. S. 102(a) of the ADA 1990. Emphasis added.
74. In the US, many of the claims litigated under the ADA have failed due to difficulties

in coming within the boundaries of being able to perform the "essential functions"
of the job, which is still very much within the determination of the employer.

75. S. 16(1).
76. See the Supreme Court's comments at p.368, quoted in text to n.64.
77. See Blanck, supra n.71 at p.888.
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Irish legislation in referring to "the duties attached to a position' 78 and "those
duties'79 makes no distinction between the marginal or ancillary functions of a
job. Thus an unscrupulous employer could seek to rely on a narrow reading of
the Act which could deem an individual with a disability not competent for a
position if they were unable to undertake all the duties which it attaches to a
position.80

Reasonable accommodation

The original draft of the Employment Equality Act 1998 placed before the
Oireachtas contained no reference to the newly controversial (post Supreme
Court judgment) concept of reasonable accommodation.81 However, at
Committee stage the Bill was amended to read in the following finalised form.

Section 16(3)(a) states that:

" ... a person who has a disability shall not be regarded otherwise than as
fully competent to undertake, and fully capable of undertaking, any duties
if, with the assistance of special treatment of facilities, that person would
be so fully competent or capable".

Section 16(3)(b) continues "[a]n employer shall do all that is reasonable to
accommodate the needs of a person who has a disability by providing special
treatment or facilities ...". For the purposes of the subsection, a refusal by an
employer to provide special treatment or facilities is "not to be deemed
reasonable unless such provision would give rise to a cost, other than a nominal
cost, to the employer".2

78. S. 16(1)(a).
79. S. 16(3).
80. Emphasis added. That said, in A Computer Component Company v A Worker ED/

00/8, the Labour Court dismissed the employer's argument to the effect that it was
company policy that "employees should be competent to undertake all tasks
associated with the production function in which they are employed". The Labour
Court reasoned that the use of heavy machinery (an activity which the employer
felt the employee could not perform due to her epilepsy) was a minor part of the
company's production system and that not all production employees were required
to use this machinery all of the time. The Court felt that if a problem existed in
relation to the complainant, arrangements could have been made whereby the
complainant would not be required to use this machinery. Thus on this evidence it
appears the Labour Court is astute to the possibility of employer manipulation of
the functions of a job especially when, as happened in this case, the manipulation
took place after the act of discrimination took place.

81. See s.16(3) of the Employment Equality Bill 1997 as initiated and s.35(4).
82. S. 16(3)(c).
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The Act provides, therefore, that an employer must make "reasonable
accommodation" for an individual with a disability, if that person would be
capable of doing the job effectively with the assistance of special treatment or
facilities, and the only basis on which an employer can refuse to provide special
treatment is that of cost, other than nominal cost. Therefore, the thrust of the
section is to protect employers against any costs other than "nominal costs"
associated with employing a prospective employee or facilitating an employee
with a disability in the workplace.

Unlike the previous Bill's exposition of the term "undue hardship", the
1998 Act fails to develop the meaning of the "nominal cost" standard. The
Ministers responsible preferred to keep the meaning they envisaged for the
term within the records of the Oireachtas debates and off the statute book. The
Minister of State's comments on this point indicate that her intent was that a
nominal cost is:

... a nominal cost to the employer as distinct to the nominal cost of an
adaptation. It is not the cost of the adaptation which is at issue; it is the
cost to the employer over and above the grants available".83

Thus the Minister intended that the nominal cost standard was to operate after
the employer takes into consideration available state aids and grants.84 The
Minister went on to state that:

"... nominal may not be the same for every employer or enterprise and
the term may be interpreted in a relative sense. What is a nominal cost for
a large enterprise employing thousands of people will not be the same as
that for a small business with two or three employees".5

While the language contained in section 16 is mandatory (whereby an employer
shall do all ... that is reasonable to accommodate) it is regrettable that the
requirement that employers first have recourse to state aids and funding before
the nominal costs ceiling is triggered was not specifically included in the Act.86

83. Ddil Debates, Select Committee on Justice, Equality and Women's Rights, May
28, 1998, at p.34.

84. Though this leaves open the question as to whether the employer should take into
account the extent to which an applicant or employee is willing to pay for a portion
of an accommodation before the cost rises above the nominal standard.

85. Ddil Debates, Select Committee on Justice, Equality and Women's Rights, May
28, 1998 at p.138.

86. Other members of both Houses were concerned with the inclusion of the term with
reference to the rights of people with disabilities. As Senator Norris noted "[o]ne
definition describes nominal as minimal in comparison with real worth or what is
expected [in other words] token. As a result it could appear that the opportunity
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Thus, it appears that the concept of reasonable accommodation is merely
insinuated into the Employment Equality Act 1998 for the purposes of political
expediency. The defining standard of nominal costs serves to nullify the thinking
behind the concept of reasonable accommodation and compares unfavourably
with its design and purpose under comparable disability discrimination
legislation.87 The legislature should have concentrated, it is submitted, on finding
a way through the criticisms of the original Bill, which met the constitutional
concerns of the Supreme Court but which also went as far as possible to protect
the rights of employees with a disability. There is no evidence of any constructive
attempt made by the Government to get beyond the decision of the Supreme
Court.88 Again no attempt was made by the drafters to outline what would
constitute "special treatment or facilities" and the inclusion of the term "nominal
cost" is an indication of the Government's fear of the Supreme Courtjudgment.
Indeed, as Mullally points out, "[t~he quid quo pro of the Supreme Court
judgment - that the cost of accommodation should be borne by society as a
whole - was not taken into account by the legislature".89 It seems that the
primary concern of the sponsoring Minister was to get this Bill passed in any
shape or form.90 The result is that without provision for effective accommodation
mandates, people with disabilities will be afforded protection under simple

offered to persons with disabilities in this section is itself merely a token or gesture".
Seanad Debates, February 12, 1998, p.28 6.

87. The requirement that employers allow female employees maternity leave is an
example of an accommodation mandate in operation in a different context, yet no
such nominal cost to employers limitation caps female employees maternity rights.

88. Despite calls for constitutional change, Quinn argued, following the Supreme Court
judgment that "[a] constitutional referendum is not necessary to reverse this ruling.
What is needed is a much more sophisticated balancing of the competing interests
at stake". The Irish Times, op cit.

89. Mullally, "Mainstreaming Equality in Ireland; a Fair and Inclusive Accom-
modation?" (2001) 21 Legal Studies 99, p. 1 15.The National Economic and Social
Forum has argued that the State should underwrite the cost involved in
accommodating employees with disabilities subject to a prescribed upper ceiling
per case and it proposed that a number of funded mechanisms could be evaluated
for this purpose such as tax allowances or a diversion of the (now defunct) 1%
employment levy. NESF, "Partnership 2000: Development of the Equality
Provisions" Forum Opinion No.1 (Government Stationery Office, Dublin, 1997)

90. The Oireachtas debates clearly indicate that the immediate concern of the Minister
was to get the Bill passed and to avoid Supreme Court scrutiny. Also see the speech
of Killian " ...we had to make an assessment of what can realistically be achieved
now and in this Bill. ... The purpose was to see the Bill enacted and brought into
operation without undue delay". "The Law and You - Disability Legislation and
its Impact on the Lives of People with Disabilities" Open Forum, June 13, 1998.
Copy of paper on file with author.
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direct discrimination principles only. The situation of individuals with the job
skills to carry out the essential functions of the job (but not perhaps the means),
and their opportunities for employment, would be dependent on the benevolence
of an employer in accommodating their needs.

EUROPEAN INTERVENTION AND THE NEED FOR FUTURE LAW REFORM

A proposal for action under the non-discrimination Article 13 of the EC Treaty
as amended by the Treaty of Amsterdam was adopted by the Employment and
Social Council on October 17, 2000.9 1 Council Directive 2000/78/EC
establishing a general framework for equal treatment in employment and
occupation (hereafter the Framework Directive) prohibits discrimination on
the grounds of religion or belief, disability, age or sexual orientation.2 Even
though the Framework Directive covers four of the grounds already addressed
by the Employment Equality Act 1998, significant amendments will have to be
made in order for our anti-discrimination code to be compliant with our
obligations under EU law.9 3 For the purposes of this discussion, the crucial
question is whether, and to what extent, the Framework Directive ameliorates
the level of protection afforded by the Employment Equality Act in the disability
context?94 More specifically, to what degree does the Framework Directive
embrace the spirit and intention behind the internationally recognised reasonable
accommodation mandate which was weakened by the 1998 Act?

Article 5 of the Directive states that the principle of reasonable
accommodation is to be adopted by Member States "in order to guarantee
compliance with the principle of equal treatment in relation to persons with
disabilities".95 Reasonable accommodation means:

91. See OJ L 303, 02/12/2000 p. 0016-0022.
92. A Race Directive has been introduced separately. OJ L 180/22.
93. Most particularly in the area of indirect discrimination.
94. Apart from the accommodation issue, the scope of the Directive allows for

improvements in the coverage of the 1998 Act in the disability context. One such
point is the "essential functions" aspect of the job or post referred to earlier. It is
worth recalling that s.16 of the Employment Equality Act 1998 states that an
employer is not obliged to hire a person who is not competent or capable or willing
to undertake the duties attached to that position. Whereas Recital 17 of the
Framework Directive states that employers need not recruit, promote or employ
any individual who is not competent or capable to perform the "essential functions"
of the job", thus delimiting somewhat the scope of the employer prerogative to
allow for the effective operation of the accommodation mandate. For further
discussion on the need to amend the 1998 Act in light of the Framework Directive
see Quinn and Quinlivan, supra n.4 1.

95. Article 5.
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"that employers shall taken appropriate measures, where needed in a
particular case, to enable a person with a disability to have access to,
participate in, or advance in employment, or to undergo training, unless
such measures would impose a disproportionate burden on the
employer".

96

In essence, therefore, the mandate placed on employers is to take measures to
ensure equal treatment in all aspects of the employment relationship for persons
with disabilities, unless the measures envisaged would impose a disproportionate
burden on the employer. Thus, the standard imposed here by EU law is one that
shifts from the "nominal cost" proviso towards the original standard of
"reasonable accommodation ... unless undue hardship" embraced by the
Employment Equality Bill, 1996, yet ultimately subverted by the property
provisions of the Constitution. In much the same format as the 1996 Bill, Recital
21 of the Directive elucidates on the factors to be considered in determining
whether the measures adopted give rise to a disproportionate burden and include:
account to be taken in particular of the financial and other costs entailed, the
scale and financial resources of the organisation or undertaking and the
possibility of obtaining public funding or any other assistance. With regard to
the issue of public funding, Article 5 goes on to read "[t]his burden shall not be
disproportionate when it is sufficiently remedied by measures existing within
the framework of the disability policy of the Member State concerned". So
where the State makes sufficient provisions for accommodations available, the
burden on employers will not be disproportionate. An example of State funded
provisions of this nature is the Supported Employment Program for People
with Disabilities co-ordinated by FAS, an initiative that seeks to facilitate the
integration of people with disabilities into paid employment in the open labour
market. 97

Member States have until December 2, 2003 to implement the provisions
of the Directive, though if necessary an additional three years is allowed in
order to implement the terms pertaining to age and disability discrimination.
Given the Irish legislature's extensive experience with the terms and concepts
central to the operation of the disability provisions of the Directive, it is submitted
that there is no reason why the extension period need be availed of.

96. Emphasis added.
97. Activities which are eligible for financial support include, inter alia, pre-

employment guidance; identifying and sourcing work adaptation equipment
necessary to do the job; provision of advice and guidance to the employer in relation
to the integration of the employee into the workforce.
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CONCLUSION

The adoption of a social framework of disability posits a real challenge in
terms of social attitudes, costs, and political and judicial commitment. The
potential of the disability discrimination provisions of the Employment Equality
Act 1998 for effecting tangible change for people with disabilities depends on
the relative commitment of the courts and the legislature to the promotion of
equality in this context. The lack of commitment to the central concepts has
been clearly indicated by the Irish judiciary in a judgment which struck at the
foundations of the disability rights movement. The legislature showed itself to
be no less destructive with the adoption of the "nominal cost' measurement of
reasonable accommodations. Indeed, crucial to the successful operation of the
EEA in the disability context is the need to reach a consensus about terms and
concepts central to the Act's operation. Both policy makers and judiciary
members still tend to view disability as a medical and economic problem of the
person. As Hahn writes in the American context, "[t]here appears to be a pressing
need to seek judicial attention and acceptance for a socio-political definition of
disability as the product of the interaction between individuals and the
environment". 98 Additionally, there is an equally pressing need to raise the
visibility and awareness of the rights and employability of people with disabilities
through official guidelines and advice from the statutory bodies operating in
this area. It is strongly recommended that the Equality Authority, charged with
promotion and enforcement duties under the Employment Equality Act 1998,
begin to produce the extensive information and guidance available to both
employers and employees under the ADA and the UK's DDA.99

One difficulty with the construction of this legislation is the addition of
disability into what has been a predominantly sex-based anti-discrimination
template in a single area of social life, employment. In 1996, the Report of the
Commission on the Status of People with Disabilities recommended, inter alia,
the preparation of comprehensive disabilities legislation.100 To this end, it
recognises that providing poorly defined employment rights in isolation for
people with disabilities will do little to address the total exclusionary effects of
an impairment. Research has shown how discriminatory provision in areas
beyond the workplace affects people with disabilities' prospects for
employment.101 Providing support across the diversity of society's make up in

98. Hahn, "Towards a Politics of Disability: Definitions, Disciplines and Policies"
(1985) 22 Social Science Journal 87.

99. There is provision under the 1998 Act for codes of practice, drawn up by the Equality
Authority, to become statutory codes of practice and thus admissible in evidence,
once approved by the Minister for Justice, Equality and Law Reform.

100. Commission on the Status of People with Disabilities, supra n. 6.
101. The alternatives of segregated "special" facilities are poorly resourced and

unaffordable by workers with disabilities who are often ghettoised in low paid
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areas such as transportation, education and housing, to ensure accessibility and
fairness for people with disabilities are requirements requiring as serious a
commitment as effective accommodation mandates in the employment sphere.
An all-embracing disability enabling enactment where the objectives of
eliminating disability discrimination could be delivered in a more complete
and social sense should, perhaps, have been the legislature's purpose. Maybe,
then, in the light of a more extensive and considered treatment of the subject,
and the exigencies of its application demanded by the Irish constitutional
context12, the social view of an impairment and its disabling effects may begin
to be taken into account

In the meantime, the scope of the immediate legislation has yet to be
delimited and it remains to be seen how the disability provisions will be
interpreted by the enforcement mechanisms established under the 1998 Act.
Reacting to the disquiet over the reasonable accommodation provisions of the
1998 Act the Minister for Justice, Equality and Law Reform immediately spoke
of the opportunity to revisit the question of statutory provision for reasonable
accommodation in the context of specific disabilities legislation".0 3 The new
Framework Directive has now left the Minister no choice. In the final analysis,
after the legislature's five year liaison with the statute, the most comprehensive
equality code in Europe appears, from a disability perspective, to be the
paradoxical result of a very rushed job which fails to meaningfully address the
individual and structural exclusion of people with disabilities from the Irish
labour market.

employment, and they both practically and ideologically contribute to the further
segregation of people with disabilities from mainstream society.

102. In response to a widespread public sense of dissatisfaction following the outcome
of the Sinnott case (Sinnott v. Minister for Education [2001] I.E.S.C. 39) and the
"nominal cost" issue both deriving from the Supreme Court, the Labour Party
proposed a constitutional amendment in order to "give constitutional affect to a
broader interpretation of the rights of persons with disabilities". As a State response
to the protection of the status of persons with a disability and the full and equal
enjoyment of their rights, the Labour Party proposed a constitutional provision
reading, inter alia:

"... the State may impose an obligation on some or all sections of the
community to take reasonable steps to accommodate the needs of persons
with a ... disability, notwithstanding that the provision for that purpose of
appropriate treatment or facilities may give rise to a cost".

The Labour Party, Yours by Right: Proposals for Achieving Equal Citizenship for
People with Disabilities 2001-2004 (2001) p.7 .

103. Minister for Justice, Equality and Law Reform, John O'Donoghue T.D. Seanad
Debates, February 12, 1998, p.266.
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